status  of   the mine.     Assuming  that an operator advised MSHA  that  it
intended   to   take   its  dust samples  during  the las     two weeks   of  August,
counsel  conceded  further that  a citation for  failure  to   take  samples
could  not  be issued  before  the expiration of  the  full   two month  period
(Tr.   73-74).

Findings and Conclusions

In   this  case Consol  is  charged with a violation of mandatory standard
30  CFR 70.207(a),  which provides in pertinent part as  follows:

(a)     Each operator shall take five valid
respirable  dust  samples  from the designated
occupation  in  each mechanized mining unit  during
each bimonthly  period beginning with  the bi-
monthly period of November 1,   1980.     Designated
occupation  samples   shall be collected on  consecutive
normal  production shifts or normal production
shifts  each of which is worked on consecutive
days.     The bimonthly periods are:

January 1 - February 28   (29)
March  1 - April  30
May 1  - June  30
July 1  - August 31
September  1 - October  31
November 1 - December 31

Inspector Dower testified that the mine in question has  an excellent record
and   that   the one  respirable dust sample which was submitted,   and which
reflected 0.7,  was well within the compliance range required by  the standard
(Tr.   38,   42).     He also  indicated that he did not know what  Consol's  past
dust inspection  routine practice was at the mine in question   (Tr,   41).
He also  conceded  that Mr.  Kulavik advised him that he had no prior knowledge
Chat  the  4-D section would be shut down during* the scheduled  sampling
period   (Tr.   59).     As  for any MSHA policy guidelines  concerning  the  applica-
tion of section  70.207(a), MSHA's counsel confirmed that  the  existing
policy  does  not  address   the issue of any possible extenuating circumstances
that would permit an operator not  to  take the required dust  samples without
leaving itself open  to a citation for noncompliance   (Tr.   76).

The   facts  in  this  case show that  the first dust sample   taken by
Mr.   Kulavik was  on August 18.     The section was  then shut  down,   and
Inspector Dower confirmed  that  from August 18  through  31,  which constituted
the remainder of   the sampling period,   the section was not in production.
Since  It  was not  a producing section,   the remaining  four samples were
not   required  to  be  taken.

On  the  facts of this case,  MSHA has advanced no credible evidence
to  support a conclusion   that mine management had arbitrarily shut  down  the

1904 it can establish these two factors,  MSHA s counsel
